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IN THE SUPREME COURT OF THE STATE OF UTAH

FRED KOESLING,
Plaintiff - Appellant,
v.

Case No. 13906

JAMES RASAMAKIS,
Defendant - Respondent.

BRIEF OF DEFENDANT - RESPONDENT

STATEMENT OF NATURE OF THE CASE

Koesling claims Basamakis owes him money and Basamakis claims
Koesling owes him money xvhere they moved their separate businesses into
a comnon location.

DISPOSITION IN LOWER COURT

The lower court (after two day trial plus hearing on Jfotion to
Amend) found Koesling owed Basamakis $598.25.

RELIEF SOUGHT ON APPEAL

To affirm the trial court.
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STATEMENT OF FACTS

Both parties had business locations on Main Street, plaintiff
Koesling a tailor's shop and some dry cleaning, but no laundry R3, and
Basamakis ffa shoe shine as well as a dry cleaning" R4 business. Each
had a press.
Basamakis arranged for premises on East Second South, purchasing
the business R123 being vacated by retiring tailor with dry cleaning and
laundry pick-up business R6, and thereafter R133 invited Koesling to share
the space R6 and R132, both parties signing the lease R134.
Parties then commenced their separate businesses, Koesling tailoring, and Basamakis pressing, cleaning and laundry pick-up, also shoe shining
which was carried on by another individual.
Basamakis claims Koesling's business was thereafter only tailoring, no cleaning or laundry, R135 Ans.: (by Basamakis) "Well, there was an arrangement
with him, and he want to move his tailor shop. He tell
me in his old shop he don't want to do anything with
the cleaning.";
and with respect to laundry, R135 Question:
Ans.:

"And laundry."

Question:
Ans.:

"Laundry what?"

"Laundry, all the laundry come in, you know."

Question:
Ans.:

"What about laundry?"

"Belongs to who?"

"Belongs to me."

Question: 'Veil, now, what do you have to say about
his claim that he was to share the dry cleaning?"
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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Ans.: "He make it up the story.
truth."
Question:

He no tell the

"What about the laundry?"

Ans.: "Same thing. He never done any pressing at
all. He no done the job on the clothes. He no even
stay in the shop. He come 9:30, leave at 4:30 —
come to work 9:30 and leave 4:30. The dry cleaning
come in 4:00 o'clock. Somebody got to press, to
stay there and press. I stay there to 8:00 o'clock
and press the clothes. And I take care of the business.
In the morning — "
THE COURT:

"Prepare what?"

THE WITNESS: "And I take care of the dry cleaning and
laundry." R136.
With respect to who did the pressing, R137 Question:
Ans.:

fr

Now, who did the pressing?"

"I did the press."

Question: "Who did the taking in, the bulk of the
taking in of the dry cleaning?"
Ans.:

"I did."

Question:
Ans.:

"What about the laundry?"

"The laundry, too."

At this time, they had three boilers and installed Koesling's,
Basamakis buying 1/2 interest in the boiler for $300.00, R138 Question:
what?"
Ans.:

"For half the boiler."

Question:
Ans.:

"Stop right there. Three hundred for

"For half the boiler?"

"Yes."
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Koesling advanced funds for plumbing installation, electrical
and other items and Basamakis allowed Koesling to be reimbursed by taking
all of the laundry and dry cleaning gross receipts THE COURT: !,So you told him to take the 600 out of
the cleaning?11
THE WITNESS: nYou bet. I told him to take them out
of the cleaner business. So he did. He start to take
the money. He no trust me, even before he leaves. He
got to take the money whatever is in the cash register,
write in his book. "Wherever the book was I never seen
him. I seen him in the last court, show it to me. I
never even see it yet. Take the money and run. Go home.
Next morning he come back, he got this money hiding in
his sock, in his coat, wherever. Well --" . . . R138-9
Question:

lf

What money?"

Ans. : "The money was from the cleaning, the dry cleaning and the laundry."
Question:
Ans.:

"Every single day."

Question:
Ans. :

"Every day?"

"He would take the money and go?"

IT

You bet ya." . . .

In this manner, Koesling obtained reimbursement until he was
stopped by Basamakis Question: "Are you saying he would take all the dry
cleaning and laundry money?"
Ans. : "You bet ya he did."
Question:

"Up until vhen?"

Ans.: "To January 1st of ! 72."
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Question:

"He says until September 27 of T 71. M

Ans. : 'Veil, he says here a lot of things what I
never hear.,! R140
Out of the gross laundry and dry cleaning receipts, Koesling paid
lights, telephone and certain supplies, but not rent, each paying his share.
R141.
It is undisputed that Basamakis claims no part of tailoring receipts.
It is singularly significant that pressing, all of it by Basamakis,
and pressing of cleaned goods received back from Continental Cleaning, all
of it by Basamakis, resulted in the bulk of all receipts from the cleaning
and laundry business.
Out of a cleaning dollar received by the retail outlet, the retail outlet kept $.84 and sent back to Continental $.16; whereas on the
laundry, the retail kept $.15 and sent to Continental $.85, R144 Question: ITMr. Basamakis, on laundry alone how
was a dollar shared between the shop and Continental? Laundry alone?"
Ans.:

"85 percent."

THE COURT:

"Who got the 85?"

THE WITNESS:
THE COURT:
THE WITMSS:

f

'The Continental.''

"On laundry?"
"On laundry."
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THE COURT: "O.K. Mow forget the laundry.
cleaning; how was a dollar shared?"

Dry

THE WITNESS: "$.86 either for me, or I do the
dry cleaning for the shop. 14 percent going to
Continental Dry Cleaning."
Question: "Now, you told me 16 percent and 84. Are those
figures wrong? If so, I'm two percent off."
THE COURT:

'lie said 14 now."

THE WITNESS: "Between 14 to 16, or we figure 16 percent.
As a matter of fact, now is a little more than that."
The parties would attend each other's business only so far as
necessary to accomodate customers when the other party was out.
As the most reliable record on daily receipts, the court used
the Continental Dry Cleaning Company records R308, R309, R310, to determine gross receipts from handling dry cleaning and laundry and to determine, based on the 84 percent profit on dry cleaning R146 and 15 percent
profit on the laundry R145.
Consistent with the area in which parties spent their time,
Koesling tailoring and Basamakis pressing, the court found Koesling to be
in the tailoring business and Basamakis in pressing, handling laundry
incidental to pressing cleaning items back from Continental Cleaners, and
that the parties were only joint venturers so far as sharing the space,
the utilities and installation costs.
An old account book with limited entries, not consistent with
the Continental Dry Cleaning Company records R308, R309, R310 and
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apparently used by Koesling in his tax returns, was not persuasive of the
receipts in view of the Continental Dry Cleaning Company records, R308.
On the installation expenses, the court accepted Koeslingfs
figures as to his outlay, allowed Koesling reimbursement from gross receipts
to that extent, also to the extent of any supplies or other items purchased, sums paid Continental, and credit for sums Koesling says he paid
Basamakis; and required Koesling, T^IO had been keeping all of the gross
receipts until stopped by Basamakis, to account to Basamakis for the balance, and found Basamakis to be entitled to $598.25.
The boiler, now owned 50-50, R274, Koesling could have retrieved
by payment of his share, on the evaluation he himself placed on it. A
couple of tables and old ties Basamakis asserted no claims to and testified
that they belonged to Koesling, R177 Question:
Ans.:

"On the table and stuff, that's all his?"

"It's all his.'1

THE COURT: "So he can come back and get everything but
the boiler?"
THE WITNESS: "He can get the boiler too if he wants, if
he pay my money, your Honor."
However, the table, etc., was abandoned by Koesling and apparently no claim
is being made thereto by Koesling.
No partnership books were kept, no partnership tax returns were
made, no sales tax returns or licenses or other such documents were made
or declared as a partnership.

R200.
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Koesling conceded that pressing, not connected with Continental
Cleaning Company returned items, was solely Basamakis1 business. R252.
Basamakis was charged with receipts during Koesling!s 21 day
vacation in 1971 and Koesling was given credit for installation expenses,
boiler value according to his own appraisal and sums he claimed he paid
Basamakis,
By the time Basamakis got around to stopping Koesling from keeping
the gross receipts from laundry and dry cleaning, Koesling had retained
$598.25, more than necessary to reimburse him for boiler, plumbing, installation expenses, etc.
It became apparent and the court so found that the cleaning outlet and laundry outlet, along with the pressing business, was the business
of Basamakis.
Persuasive in the findings must have been the fact that very
little, 15 percent only, is earned by handling the laundry deposit items;
and that a sizable amount is earned, some 84 cents out of a dollar, on
pressing items back from the cleaners, all of which pressing was performed
by Basamakis.
ARGUMENT
POINT

I

WHERE THERE IS REASONABLE SUPPORT IN HIE EVIDENCE, THE
FINDINGS OF THE TRIAL JUDGE WILL BE AFFIRMED.
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The court found:
1. A relocation by parties each of substantially his old
business 2.

To a location acquired by Basamakis, Basamakis having pur-

chased from the retiring occupant, at a modest cost albeit, the predecessor's business which included cleaning and laundry pick-up and delivery.
3. A sharing of the cost of the new location.
4. An advancement by Koesling of the cost of plumbing and electrical installation, certain incidentals and his boiler, which he valued
at $600.00.
5.

No partnership agreement, no partnership tax returns, federal

or state, no partnership licenses, sales tax filings or other partnership
formalities.
6.

Each party carrying on the management of his own separate

business.
7. A reimbursement to Koesling, through Koesling withholding all
receipts of laundry and cleaning until he was stopped by Basamakis.
8.

That Koesling took all gross laundry and cleaning receipts

from December 1, 1970 to September 27, 1971, (Basamakis claimed longer)
except while Koesling was on vacation; this was not denied by Koesling;
and Koesling was therefore reimbursed beyond his outlay for electrical and
plumbing installations, other payments and one half of the value of the
boiler.
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The court concluded the following:
1.

There was a joint venture in the use of the premises only.

2.

The dry cleaning and laundry was the separate business of

3.

During the time Koesling collected the proceeds of the cash

Basamakis.

register, Basamakis only got $345.00.
4.

Basamakis should pay half of the telephone (each had already

paid his respective rental share).
5.

Koesling retained cash register receipts up until September

27, 1971, except during Koesling1s vacation.
6.

Basamakis is not entitled to, and in fact never claimed,

credit for sums he paid to his predecessor, Mr. Behrens.
7.

Profit from the laundry and cleaning are properly arrived at

from the Continental Cleaning establishment documents which showed 85
percent paid or forwarded to Continental on laundry and 16 percent on dry
cleaning and that those documents were basic in determining gross receipts
from the laundry and dry cleaning.

R286.

In Winger v. Gem State Mutual of Utah, 22 Utah 2d 132, 449 P 2d
982, a case involving insurance agent!s authority to bind insurer to a life
policy on date application was made.

This court noted -

The question of the agent's authority being a mixed
question of law and fact will not be disturbed by this
court, it appearing to have been made from substantial
evidence upon which evidence the court determined as a
matter of law that there was no enforceable contract.
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In Barrett v. Vickers, 24 Utah 2d 334, 471 P 2d 157, a case
involving a partition of real property and an accounting in relation thereto,
a case where, as in the instant case, there was a pronounced divergence of
testimony and evidence, the court said:
The answer to the appellants1 attack on the findings
and judgment is found in the traditional rules of review:
that due to the trial court's prerogatives and advantaged
position the presumptions favor his findings and judgment;
that where there is dispute and disagreement in the evidence we assume that he believed those aspects of it and
drew the inferences fairly to be derived therefrom which give
them support; and if upon our survey of the evidence in
that light, there is a reasonable basis to sustain them they
will not be disturbed. These same rules provide the answer
to the complaints made about the claimed errors in the
accounting between the parties.
In Casey v. Nelson Brothers Construction Company, 24 Utah 2d 14,
465 P 2d 173, likewise an accounting case involving claim by subcontractor
against construction company for sums due under contract, this court on
review said:
The defendant's attack upon the judgment is that the
evidence does not support the finding that it was guilty
of the breach of the contract, . . . The answers to
the defendant's contentions are found in the so-often
repeated rule: that where there is dispute in the evidence we assume that the trial court believed those
aspects of the evidence, and drew the inferences which could
fairly and reasonably be drawn therefrom, which tend to
support the findings and judgment; and that upon our review
of the record in that light, if there is a reasonable basis
in the evidence to support them they will not be disturbed.
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POINT II
THERE WAS MORE THAN AMPLE SUPPORT IN THE EVIDENCE TO
SUPPORT THE FINDINGS OF THE TRIAL JUDGE.

In Riggle v. Daines Manufacturing Company, 23 Utah 2d 328, 463
P 2d 1, a suit for funds and involving a series of collateral contracts
and agreement, various payments and offsets, this court affirmed the court!s
findings.

This court concluded:
. . . Since the testimony of the parties was in
direct conflict, it was the prerogative of the trial
court to choose whom he would believe. There being
substantial evidence to support his findings, his
judgment that the defendants should repay the money
they obtained from the plaintiffs in accordance with
the terms of the note cannot properly be disturbed.
The only question is whether or not various propositions here-

tofore set forth, noted by the court after a two day trial, R286, and set
forth in the findings and conclusions, R273 through R276, are reasonably
supported in the record and it is apparent that they are.
The fact that the court was required on conflicting testimony
to accept some and reject some, does not warrant the appellant court
preempting the trial court!s prerogative and duty to so pick and choose,
reasonably, of course, especially where, as noted in the Riggle, case,
supra:
. . . This is particularly so where the testimony
in question was that of a witness who had a vital personal interest in the controversy . . .
and where, as in this case, the court was forced to either make some hard
choices or not decide the case at all.
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POINT III
THE LOVER COURT RENDERED SUBSTANTIAL JUSTICE.
As heretofore stated, the bulk of revenue from cleaning and
laundry was created by the man behind the press, Basamakis, by pressing
clothes that came in from Continental Cleaners, $.84 on each dollar, in
fact, Continental only getting $.16 out of each dollar, for the cleaning;
whereas handling laundry only netted the retailer $.15 out of each dollar,
R286, naturally the bulk of the laundry dollar going to Continental Cleaners,
who actually did the laundry procedure.
It is undisputed that Basamakis did all the pressing, except
what Koesling did adjunct to his tailoring, and that Basamakis ran and
managed the dry cleaning - laundry pick-up and delivery procedures, Koesling
being at the sewing machine, paramount to his tailoring livelihood; except
as both parties diverted to accomodate the other from time to time.

POINT IV
PLAINTIFF KOESLING FAILED TO SUSTAIN BURDEN OF PROOF
OF PARTNERSHIP.
The burden of proof was on Koesling to show a partnership.
Benson v. Rozzelle, 85 Utah 582, 39 P 2d 1113, so held reversing a lower
court decision which found there was a partnership and the appellate court
found that a partnership accounting was inappropriate and error in view
of the fact that claimants had failed to sustain burden of proof of partnership.

The court further commented -
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A partnership agreement like any other express contract
requires a meeting of the minds of the parties thereto . . .
In connection with the fact that Koesling did receive cleaning
and laundry funds, the Utah Act reads as follows :
48-1-4. In determining whether a partnership exists
these rules shall apply:

(4) The receipt by a person of a share of the profits of
a business is prima facie evidence that he is a partner
in the business, but no such inference shall be drawn if
such profits were received in payment:
(a) As a debt by installments or otherwise.

CONCLUSION
The trial court with all facts before it, made findings supported
with substantial, indeed conpelling, evidence which rendered substantial
justice on a conmon sense as well as legal basis and should be af filmed.

Respectfully submitted,

GAYI£ DEAN HUNT
Attorney at Law
915 Continental Bank Building
Salt Lake City, Utah 84101
Attorney for Respondent Basamakis
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